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Any advice or opinion provided during this training, either privately or to the 
entire group, is never to be construed as legal advice. Always consult with your 
legal counsel to ensure you are receiving advice that considers existing case law, 
any applicable state or local laws, and evolving federal guidance. 
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Title IX Basics

Decision-maker Role

Due Process

The Title IX Process
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Hearing Logistics

Decision-making Skills Part I

Relevance Exercise

Decision-making Skills Part II

Policy Terminology

ATIXA Consent Construct
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Questioning Skills

Questioning Activity

Making a Decision

Appeals

Recordkeeping and Documentation

Scenarios (Time Permitting)
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TITLE IX

6

20 U.S.C. § 1681 & 34 C.F.R. Part 106 (1972)

“No person in the United States 
shall, on the basis of sex, be 
excluded from participation in, 
be denied the benefits of, or be 
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THE IX COMMANDMENTS

7

Thorough Reliable Impartial

Prompt
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WHAT IS YOUR MISSION AS A 
DECISION-MAKER?
§ Decision-maker Responsibilities
§ Decision-maker Competencies

8
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HEARING OFFICER/DECISION-MAKER 
RESPONSIBILITIES

Rank your Top 3 responsibilities as a Decision-maker. 
Identify what you consider least important

Your Rank Group Rank
§ Finding the truth
§ Providing a just result
§ Providing an educational process
§ Making a safe community
§ Upholding the institution’s policy
§ Ensuring a fair process
§ Protecting the institution from 

liability   
§ Punishing wrongdoing

9
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THE GOAL

10



© 2021 Association of Title IX Administrators

WHAT DOES IT MEAN TO BE A 
“DECISION-MAKER?”

§ New Title IX regulations require a “Decision-maker” to 
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WHEN AND HOW THE 
“DECISION-MAKER” WORKS

§ Required live hearing for colleges and universities
§ May take place in person; however, must provide an 

option for a video conference
§ Key new element is that the parties may cross-examine 

each other and witnesses, through an Advisor

12
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HEARING OFFICER/DECISION-MAKER 
COMPETENCIES (CONT.)

§ Presumption of Innocence
§ Due Process and Fairness
§ Bias/Impartiality/Conflicts of 

Interest
§ Stalking/Sexual 

Assault/Harassment
§ Domestic/Dating Violence
§ Discrimination
§ Deliberation
§ Sanctioning/Remedies
§ Understanding the Appeal 

Process
§ Cultural Competency

§ Intersection with Mental 
Health Issues

§ Concurrent Criminal 
Prosecutions

§ Impact of Failing to 
Testify/Answer

§ Drawing Inferences?
§ Manage Accommodations 

During Process
§
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REMEMBER, YOU HAVE NO 
“SIDE” OTHER THAN THE 

INTEGRITY OF THE 
PROCESS, AND YOU 

REPRESENT THE PROCESS.
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DUE PROCESS
§ Substantive Due Process
§ Procedural Due Process
§ Evidentiary Standards

17
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WHAT IS DUE PROCESS?

§ Substantive and Procedural Due Process (DP)
§ Rights-based protections that accompany disciplinary 

action by an institution with respect to students, 
employees, or others

§ Informed by law, history, public policy, culture etc.
§ DP in criminal and civil courts vs. DP within an institution
§ DP analysis and protections have historically focused on 

the rights of the Respondent
§
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“PROCEDURAL DUE PROCESS” - ARE YOU 
FOLLOWING YOUR PROCESS?

Procedural Due Process:
§ Consistent, thorough, and procedurally-sound review of all 

allegations

§ Substantial compliance with written policies and 
procedures

§ Policies and procedures afford sufficient rights and 
protections to satisfy mandates of all applicable laws
§ Clear, written notice of the allegations
§ Opportunity to present witnesses and evidence and be 

heard by the Decision-maker

19
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“SUBSTANTIVE DUE PROCESS” -
DUE PROCESS IN THE DECISION ITSELF

Due Process in Decision 
§ A decision must:

§ Be appropriately impartial and fair (both finding and 
sanction)

§ Be neither arbitrary nor capricious
§ Be based on a fundamentally fair rule or policy
§ Be made in good faith (i.e., without malice, ill-
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DUE PROCESS PROCEDURAL RIGHTS 
IN 2020 TITLE IX REGULATIONS (CONT.)

Right to:
§ Written notice of allegations, as well as notice of the date, 

time, location, participants, and purpose of investigation 
interviews or other meetings, with sufficient time to 
prepare

§ Inspect and review evidence and draft investigation report 
before finalized

§ Right to argue for inclusion of “directly related” evidence 
at the hearing

§



https://www.law.cornell.edu/wex/fact_finder
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EVIDENTIARY STANDARDS

24

Insufficient 
Information Clear and Convincing

Preponderance of the 
Evidence

Beyond a Reasonable 
DoubtNo Evidence
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THE “TITLE IX PROCESS”: WHAT 
HAPPENED BEFORE IT GOT TO A 
HEARING?
§ The General Phases of a Title IX Process
§ Ten Steps of an Investigation
§
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EVIDENCE & REPORT REVIEW BY PARTIES
PART 2

At least 10 days prior to making a determination 
regarding responsibility (hearing):
§ The final investigation report summarizing relevant 

evidence must be sent:
§ To each party and Advisor
§ In an electronic format or hard copy
§ For the parties’ review and written response
§ Best Practice: Provide the investigation report to the 

TIXC and/or legal counsel to review for completeness 
prior to being shared with the parties

§ For K-12 schools, with or without a live hearing, this review 
is followed by, or in conjunction with, the exchange of 
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ADVISORS (CONT.)

§ The regulations envision that the Advisor will not do 
more than repeat or rephrase questions framed by the 
party, but in many hearings, expect that the Advisor will 
be far more active and engaged than that

33
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PRESUMPTION OF NON-RESPONSIBILITY

§ Title IX regulations require that published grievance 
procedures include a statement of a presumption of non-
responsibility for the Respondent until a final 
determination is made
§ Hopefully this is not new; evidence should have always 

driven determinations

§ What would it mean to presume neither “guilt” nor 
“innocence?”
§ How does a presumption work in light of an affirmative 

consent policy?
§ How is presumption of non-responsibility different than 

no presumption?
§ What does it take to overcome a presumption?

34
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TRAINING MANDATES

§ The definition of sexual harassment in § 106.30
§ How to apply definitions used by the Recipient with 

respect to consent (or the absence or negation of consent) 
consistently, impartially, and in accordance with the other 
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LIVE HEARING

§ Regulations mandate live hearing for higher education
§ Virtual hearings are permitted

§ Must create audio/audiovisual recording, or transcript, of 
hearing and make it available to the parties for inspection 
and review.

§ Parties must attend hearing, otherwise 

§
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LIVE HEARING (CONT.)

§ Must allow live cross-examination to be conducted 
exclusively by each party’s Advisor (separate rooms still 
allowed)

§ Questions come from Advisors, panel (if any), and Chair

38
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BIAS, CONFLICTS OF INTEREST, & 
RECUSAL
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CONFLICT OF INTEREST, OBJECTIVITY, & 
BIAS

§ Existing mandate for impartial resolutions with fair 
procedures
§ Impartial, objective, unbiased, neutral, independent
§ What do each of these mean and how do we bring these 

qualities to our decision-making?

§ Regulations prohibit conflicts-of-interest or bias with 
Coordinators, Investigators, and Decision-makers against 
parties generally or an individual party
§ What creates a conflict? 
– How can you assure that you don’t have one?

§ Has your institution given you sufficient independence?

40
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BIAS

§ Among the most significant problems for Decision-makers

§ Bias can represent any variable that improperly influences 
a decision

§ Forms of bias and prejudice that can impact decisions:
§ Pre-determined outcome
§
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BIAS (CONT.)

§ Forms of bias and prejudice that can impact decisions:
§ Not staying in one’s lane
§ Improper application of institutional policies or 

procedures
§ Confirmation bias
§ Implicit bias
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BIAS AND CONFLICT OF INTEREST

§ Types of conflicts/bias:
§ Wearing too many hats in the process
§ Legal counsel as Investigator or Decision-maker
§ Decision-maker who is not impartial
§ Biased training materials; reliance on sex or gender 

stereotypes

§ Simply knowing a student or an employee is typically not 
sufficient to create a conflict of interest if objectivity not 
compromised

§
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RECUSAL

§ Conflict of interest might necessitate recusal, or party may 
request it

§ Identify and train an alternate Decision-maker/Chair

§ Procedures should define the process and circumstances 
by which a party may seek to recuse a Decision-maker 

§ Typically the Title IX Coordinator determines whether 
recusal is necessary

§ If you feel you cannot hear a case impartially, notify Title IX 
Coordinator immediately

44
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PREPARING FOR 
THE HEARING

45
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MUST DO: PREP FOR THE HEARING

All Decision-Makers Must Review:
§ Written Notice of Allegations (NOIA)

§ Policy (policies) alleged to have been violated
§ What does it take to establish a policy violation?
§ Identify the elements of each alleged offense
§
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PREPARING QUESTIONS

Write down the following as a reminder:
§ What do I need to know?

§ Why do I need to know it?
§ Does the question elicit information relevant to whether 

a policy violation occurred?

§ What is the best way to ask the question?

§ Who is the best person to get this information from? The 
investigator? A party? A witness? 

48

When dealing with conflicting or contested testimony apply a 
credibility analysis (covered later).
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QUICK TIPS ON 
HEARING LOGISTICS

51
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THE HEARING:  GENERAL LOGISTICS

§ Recording 
§ How, by whom, etc.
§ Redundant devices?

§ Attendance by parties and 
witnesses

§ Location and room set-up
§ Comfort items (water, 

tissues, meals if 
needed)

§ Privacy concerns; sound 
machine

§ Seating arrangements

§ Materials
§ Access to administrative 

support if needed (phones, 
copiers, email)

§ Advisors
§ Parties and witnesses 

waiting to testify
§ Breaks
§ Use of A/V
§ Waiting for a decision

52
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HEARING DECORUM

§ Be professional, but not be lawyerly or judge-like
§ This is not court – this is an administrative process at a 

school
§ You are not cross-examining or interrogating, you are 

striving to determine whether the Respondent(s) 
violated institutional policy

§ Be respectful
§ Tone, manner, questioning
§ Sarcasm or being snide is never appropriate
§ Maintain your composure; never allow emotion or 

frustration to show
§ De-escalate or take breaks if emotions/tensions are 

running high
53
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THE HEARING

Tips for Hearing Officers/Decision-Makers:
§ Recognize the need for flexibility with the order of 

statements and questioning, depending on the 
circumstances.

§ Be familiar with your institution’s hearing procedures; 
review again before each hearing.

§ If a procedural question arises that must be addressed 
immediately, take a short break to seek clarification.
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THE HEARING

Hearing Testimony: The Role of the Chair/Decision-Maker
§ Determine the relevance and appropriateness of questions. 

Pause after each question to “rule” on relevance. Must state 
rationale for the record. 

§ When necessary, the chair provides directives to disregard a 
question or information deemed irrelevant, abusive, or 
unduly repetitive

§ Manage Advisors as necessary, including cross-examination

§ Maintain the professionalism of all Hearing Officers/Decision-
Makers

§ Recognize positional authority

56
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EVIDENCE

§ No restriction on parties discussing case or gathering evidence

§ Equal opportunity to: 
§ Present witnesses, including experts
§ Present evidence
§ Inspect all evidence, including evidence not used to 

support determination

§ No limits on types/amount of evidence that may be offered 
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UNDERSTANDING EVIDENCE

§ The formal federal rules of evidence do not apply in Title IX 
hearings, but rules crafted by OCR for Title IX cases do 

§ If the information helps to prove or disprove a fact at issue, 
it should be admitted

§ If credible, it should be considered
§ Evidence is any kind of information presented with the 

intent to prove what took place
§ Certain types of evidence may be relevant to the 

credibility of the witness, but not to the alleged policy 
violation directly

60
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§ Evidence is relevant when it 
tends to prove or disprove an 
issue in the complaint

§ Parties may make case to 
Investigators/Decision-makers 
that this evidence should be 
shifted to Bucket 2 or 3

§ Once finalized, this evidence 
should be provided to the 
parties/Advisors/Decision-
makers within the 
investigation report via secure 
technology

BUCKET 1:  RELEVANT EVIDENCE

61
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RELEVANCE

§ Evidence is generally considered relevant if it has value in 
proving or disproving a fact at issue, and relevance means 
the evidence may be relied upon by the Decision-maker
§ Regarding alleged policy violation and/or
§ Regarding a party or witness’s credibility

§ The Investigator will have made initial relevance 
“decisions” by including evidence in the investigation 
report

§ Relevance is ultimately up to the Decision-maker, who is 
not bound by the Investigator’s judgment

§ All relevant evidence must be objectively evaluated and 
considered – both inculpatory and exculpatory

62
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§ Evidence is directly related when 
it is connected to the complaint 
but is neither inculpatory nor 
exculpatory and will not be relied 
upon in the investigation report

§ Parties may make case to 
Investigators/Decision-makers 
that this evidence should be 
shifted to Bucket 1 or 3

§ Once finalized, this evidence 
should be provided to the 
parties/Advisors/Decision-makers 
in a separate file via secure 
technology

BUCKET 2:  DIRECTLY RELATED, BUT NOT 
RELEVANT  EVIDENCE

63
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CONSENT

§ Informed, knowing, and voluntary (freely given)

§ Active (not passive)

§ Creates mutually understandable permission regarding 
the conditions of sexual activity

§ No means no, but nothing also means no. Silence and 
passivity do not equal consent.

§ To be valid, consent must be given immediately prior to or 
contemporaneously with the sexual or intimate activity

§
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OVERVIEW OF THE THREE QUESTIONS

1. Was force used by the Respondent to obtain sexual or 
intimate access?

2. Was the Complainant incapacitated?
a. If so, did the Respondent know, or 
b. Should the Respondent have known that the 

Complainant was incapacitated

3. What clear words or actions by the Complainant gave the 
Respondent permission for each specific sexual or 
intimate act that took place as it took place?
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FORCE

1. Was force used by the Respondent to obtain sexual or 
intimate access?

§ Because consent must be voluntary (an act of free will), 
consent cannot be obtained through use of force

§ Consider the impact of power dynamics

129





© 2021 Association of Title IX Administrators

FORCE (CONT.)

Types of force to consider:

§ Intimidation: an implied threat that menaces and/or 
causes reasonable fear.
§ This requires the same threat analysis as above

§ Coercion – the application of an unreasonable amount of 
pressure for sexual access
§ Consider isolation, frequency, intensity, and duration  

131
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INCAPACITY

2. Was the Complainant incapacitated?
§ Incapacity ≠ impaired, drunk, intoxicated, or under the 

influence.

§ What was the status of the Complainant in terms of:
§ Situational awareness
§ Consequential awareness

§ What was the reason for incapacity?
§ Alcohol or other drugs (prescription or non-

prescription)
§ Mental/cognitive impairment
§ Injury
§ Asleep or unconscious

132
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BEHAVIORAL CUES

Evidence of incapacity context clues:
§ Slurred speech

§ The smell of alcohol on the breath in combination with 
other factors

§ Shaky equilibrium; stumbling

§ Passing out

§ Throwing up

§ Appearing disoriented

§ Unconsciousness

§ Known blackout

§ Outrageous or unusual behavior (requires prior knowledge)
134
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INCAPACITY ANALYSIS

§ If the Complainant was not incapacitated, move on to the 
Consent Analysis.

§ If the Complainant was incapacitated, but:
§ The Respondent did not know it, AND 
§ The Respondent would not have reasonably known it = 

policy not violated. Move to Consent Analysis.

§ If the Complainant was incapacitated, and:
§ The Respondent knew it or caused it = policy violation 
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QUESTIONING SKILLS
& GUIDELINES

138
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QUESTIONING

§ The goal of questioning in the hearing is to ensure that as 
Decision-maker, you understand information and evidence 
contained in the report: 
§ Relevant evidence about what happened during the incident
§ Any related events
§ Any corroborating information

§ Use your questions to elicit details, eliminate vagueness, fill in 
the gaps where information seems to be missing

§ Your goal is not:
§ Satisfying your curiosity
§ Chasing the rabbit into Wonderland

§ Do not expect the “Gotcha” moment. That is not your role. You 
are not prosecutorial. 

139
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IF YOU STILL HAVE TO ASK A QUESTION, 
ASK YOURSELF

§ Is the answer already in the report or documentation I 
have been provided?
§ If not, why not? (Ask the Investigator this!)
§ You still will need to ask it again but keep the report in 

mind
§ What do I need to know?

§ Who is the best person to ask this of?
– Usually it will be the Investigator, first, and then the 

original source, if available
– It may be good to ask the Investigator if they asked it 

already and what answer they previously received

140
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IF YOU STILL HAVE TO ASK A QUESTION, 
ASK YOURSELF (CONT.)

§ Why do I need to know it?
§ If it is not going to help you decide whether a policy was 

violated or not and you can explain how, then it is not a 
good question (though you may not know this until you 
hear the answer).

§ What is the best way to ask the question?
§ Are you the best person to ask this question?

141
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ASKING GOOD QUESTIONS

§ Generally use open-ended questions (tell us…,who…, 
what…, how…) 

§ Try to avoid close-ended questions (Did you…, were 
you…)

§ Don’t ask Compound Questions 
§ “I have two questions; First,…, Second,…”

§
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QUESTIONING SKILLS

§ Listen carefully and adapt follow-up questions.
§ Work from your prepared outline but stay flexible.
§ Seek to clarify terms (when the report is silent) that can 

have multiple meanings or a spectrum of meanings such 
as “hooked up,” “drunk,” “sex,” “acted weird,” “sketchy,” 
or “had a few drinks.” 

§ Be cognizant of the difference between what was “heard” 
(hearsay), what can be assumed (circumstantial), and what 
was “witnessed” (facts).

§ Be aware of your own body language. Stay neutral, even if 
you hear something you distrust or dislike.

143
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QUESTIONING TIPS

§ Restate/summarize what was said. Helps validate that you are 
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QUESTIONING ACTIVITY

Refer back to the Ivan and Juanita case and develop 
possible questions for the following:

§ Questions for the Investigator
§
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MAKING A
DECISION

147
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OVERVIEW OF THE DELIBERATION 
PROCESS

§
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DELIBERATIONS

General Information

§ Must provide detailed, written the rationale for and evidence 
supporting its conclusions

§ With a panel, the Chair must be a voting member

§ Typically, there is no specific order in which allegations must be 
addressed. When in doubt, start with the most serious.

§ Chair should ensure that all viewpoints are heard

§ Neutralize any power imbalances among panel members, 
particularly based upon their position at the institution

§ Ensure an impartial decision that is free of substantive bias

149

Withhold judgment until all the evidence has been considered.
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DELIBERATIONS

Foundations for Decisions
§ Decisions must be based only upon information/evidence 

in the investigation report or presented at the hearing

§ Do not turn to any outside “evidence”

§ Pare the policy. Assess evidentiary weight. Measure with 
the following questions:
§ Is the question answered with fact(s)?
§
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SANCTIONING IN SEXUAL MISCONDUCT 
CASES 

Title IX and case law require:
§ Decision-maker should also decide sanction if 
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COMMON STUDENT SANCTIONS

§ Warning
§ Probation
§ Loss of privileges 
§ Counseling 
§ No contact 
§ Residence hall relocation, 

suspension, or expulsion 
§ Limited access to campus 
§ Service hours 

§ Online education 
§ Parental notification 
§ Alcohol and drug 

assessment, and 
counseling 

§ Discretionary sanctions  
§ College suspension 
§ College expulsion

153
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WRITTEN DETERMINATIONS

Decision-maker/Chair issues a detailed, written 
determination regarding responsibility that includes the 
following:
§ Policies alleged to have been violated

§ A description of the procedural steps taken from the 
receipt of the formal complaint through the determination 
including: 
§ Any notifications to the parties, interviews with parties 

and witnesses, site visits, methods used to gather other 
evidence, and hearings held

§ Statement of and rationale for the result as to each specific 
allegation. 
§ Should include findings of fact and conclusions

154
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WRITTEN DETERMINATIONS

Decision-maker/Chair issues a detailed, written 
determination regarding responsibility that includes the 
following (cont.):
§ Sanctions imposed on Respondent (if any)

§ Whether remedies designed to restore or preserve equal 
access to the education program or activity will be 
provided by the Recipient to the Complainant

§ Procedures and bases for any appeal

The Decision-maker should author the written 
determination.
§ May follow a template provided by the Title IX Coordinator

155
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WRITTEN DETERMINATIONS: LOGISTICS

§ The written determination should be provided to the 
parties simultaneously.

§ The determination becomes final either on the date that 
the Recipient provides the parties with the written 
determination of the result of the appeal, or if an appeal is 
not filed, the date on which an appeal would no longer be 
considered timely.

§ FERPA cannot be construed to conflict with or prevent 
compliance with Title IX.

§ Will this letter be reviewed by the Title IX Coordinator 
and/or legal counsel?

156
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APPEALS
§ Elements under the 2020 Regulations
§ Grounds for Appeal
§ Process Flowchart
§ Other ATIXA Recommendations

157
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BASES FOR APPEAL

§ Title IX Regulations specify three bases for appeal:
§ Procedural irregularity that affected the outcome
§ New evidence that was not reasonably available when 

the determination of responsibility was made that could 
affect the outcome

§ Title IX Coordinator, investigator, or Decision-maker had 
a general or specific conflict of interest or bias against 
the Complainant or Respondent that affected the 
outcome. Recipients may offer appeals equally to both 
parties on additional bases.

§ Recipients may offer additional bases for appeal so long as 
they are offered equally to both parties

159
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APPEALS: THE PROCESS

160

Request for 
Appeal

Accepted

Decision Stands

Remand

New 
Investigation

New Hearing

Sanctions-Only 
Hearing

Sanction 
Adjusted

Denied Decision Stands
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APPEAL RESPONSE

§ When an appeal is filed, the Recipient must notify the other 
party and implement appeal procedures equally for all 
parties

§ Give the parties a reasonable, equal opportunity to submit 
a written statement in support of, or challenging, the 
outcome

§ The Chair may be called upon by the Appeal Decision-
maker to inform the appeal process
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APPEALS: OTHER ATIXA RECOMMENDATIONS

§ One level of appeal

§ Short window to request an appeal
§ May always grant an extension if necessary 

§ Document-based and recording review
§ NOT de novo 
§ In other words, not a “second-bite of the apple”

§ Deference to original hearing authority

162
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RECORDKEEPING AND DOCUMENTATION

§ Certain records must be created, retained, and available to 
the parties for at least seven years:
§ Sexual harassment investigation including any 

responsibility determination, any disciplinary sanctions 
imposed, and any remedies implemented

§ Any appeal and related result(s)
§ Any informal resolution implemented
§ Any supportive measures implemented
§ For each formal complaint, must document the basis 

for why the institutional response was not 
deliberately indifferent
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RECORDKEEPING AND DOCUMENTATION 
(CONT.)

§ For each conclusion, must document the rationale for its 
determination

§ Must document measures taken to preserve/restore access 
to education programs/activity

165
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Questions?
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